Whilst a considerable amount of scholarship has been produced about cyber-fraud, this article seeks to adopt a slightly different approach. It focuses on the issue of 'romance fraud', the phenomenon whereby a person meets a person ostensibly for romance, yet with the real purpose of defrauding them. This article builds upon empirical research conducted by others 1 to question whether romance fraud should be treated as a financial crime or whether its behaviours are more similar to offences against the person. After discussing how romance frauds are perpetrated, it will consider alternative liability and put forward the thesis that treating romance fraud as a financial crime lets victims down, particularly where the fraud has involved sexual intimacy.
Perhaps the classic examples are Cinderella (a folk tale usually called 'The Glass Slipper') and Sleeping Beauty (by the Brothers Grimm).
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For a useful discussion see Anderson, T.L. 'Relationships among internet attitudes, internet use, romantic beliefs, and perceptions of online romantic relationships ' (2005) Buchanan, T. and Whitty, M.T. 'The online dating romance scam: causes and consequences of victimhood ' (2014) 20 Psychology, 269. 12 Ibid., p.278. 13 
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14 Gudelunas, D. (2012) 'There's an app for that: The uses and gratifications of online social networks for gay men' 16(4) Yurchisin, J.; Watchravesringkan, K. and McCabe, DB (2005) ' An exploration of identity re-creation in the context of internet dating' 33(8) Social prepared the ground for such stories, and thus the shock that this causes to the victim makes them less likely to check the legitimateness of the story. If a 'doctor' rings to say that the scammer has been involved in a road accident, and there are no details of medical insurance and the main number dialled on their mobile telephone is this number, it sounds plausible. The request for £10,000 to perform surgery or the patient will die fits in with the stereotypes and fears a person has. They are unlikely to ask too many questions and are, instead, likely to panic and to try and do what is needed to help their loved one. If there are doubts, sending realistic pictures of someone in a hospital bed is not difficult. Similarly, if a lawyer states that a person has been arrested and their bank accounts frozen, a victim may not think too carefully about the realities of this. Even if they did, the opportunities to research the story are limited. A respectable looking website can be produced in minutes. Thus an email could include a firm name and a URL which would link to what appears to be a respectable law firm.
An unusual feature of romance frauds is that there is often repeat victimisation. Even when a person should realise they are the victim of fraud, they seek to continue the contact and even send more money. 25 Partly this is out of a refusal to believe it is a fraud. They are convinced the romance is real. Take the following words of a victim:
It doesn't make any sense now, but I believed it was a scam at that point but I didn't believe that he wasn't real because I had no… it's really hard to explain. I mean I'd had this guy, pictures in my house for a year… 26 In any fraud there usually comes a point when a person realises that they have been defrauded and they begin to feel angry or stupid. This is true of romance fraud too but where there appears to be a difference in that with romance fraud the financial loss is very-much secondary to the loss of romance. Romance is based on trust and the behaviour prior to the fraud was calculated to establish trust. Thus there can be a refusal to believe that the whole relationship was based on a lie even when it is, or should be, obvious that a fraud has occurred. Indeed, it has been noted that even when law enforcement approaches a victim to explain that they are the victim of a fraud there is a refusal to believe or a desire to maintain the relationship despite the mistrust. Rege, n 7 above. 26 Whitty, MT and Buchanan, T 'The online dating romance scam: The psychological impact on victims -both financial and non-financial ' (2016) Whitty, n 18 above, at p.454.
Impact of the Fraud
Fraud is one of a small number of crimes where it is not unusual for the victim to be blamed for the crime. This is particularly true of internet frauds, partly because of the belief that people fall for scams that are obvious. A classic example of this are the so-called 419 frauds, which usually entails a request to use the victim's bank details to move money out of Nigeria or the email that says you are the last-surviving descendent of a rich relative. 28 Research has shown that victims are often blamed for falling for such crimes, partly because they are viewed as being greedy.
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Alongside greed is the accusation that people are 'stupid'. Again, this is a somewhat unusual response to crime as we would not normally blame a victim, but it is clear that many ordinary people believe that only stupid people are taken in by frauds. 30 Admittedly this research did not focus on romance frauds but rather looked at all frauds. Thus participants may have been focusing on 419 frauds where media attention should mean that people are no longer taken in by such frauds (although some continue to do so).
What of romance fraud? Interestingly, blame is still present. Research has suggested that the family of those who fall for a romance scam will blame the victim and consider them stupid or become angry. 31 The same research suggests that many victims did not tell their family because they feared this response. Of course, that does not mean that families will not be supportive, and victims are likely to be at their lowest upon the realisation that they have been the victim of a fraud, but it is notable that this is their fear. Part of the reason for the distress and anger is usually the notion that somehow the money is the family's 'by right'. So, for example, one victim noted how her children were angry and did not speak to her because they had 'lost' their inheritance. 32 Of course nobody is entitled to an inheritance: a person is entitled to give their money to whomever they wish, but the tradition of inheritance raises emotional bonds and feelings of entitlement, enhancing anger.
As noted previously, the loss of the relationship and the effect this has on the victim is often considered more significant than the financial loss. 33 The effect on the victim perhaps means that this behaviour is more akin to an offence against the person rather than a financial crime. It has
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They are referred to as 419 frauds because this is the section of the Nigerian Criminal Code that was introduced to tackle such behaviour. Ibid., at p.194.
31
Whitty and Buchanan, n 26 above, at p.181.
32
Ibid., at p.182.
33
Rege, n 7 above.
been reported that victims go through feelings of grief because they have lost someone they have loved. Their emotions are compromised because of the emotional damage and the feelings of betrayal.
Just Fraud?
The effect on the victim means that it is legitimate to consider whether romance fraud should only be considered a financial crime or whether alternative liability can be found. It is to this question that we now turn. This section will not consider offences of fraud 34 because it will be taken as read that these apply. 35 Instead, this section will consider whether the behaviours of an offender could, or should, lead to alternative liability.
Pursuing alternative charges could bring about changes to the way romance fraud is investigated.
It is know that cyber-fraud overwhelms the police and they can only investigate a very small proportion of all reported cases. 36 Even if the police decided to prioritise the investigation of romance frauds, the potential liability will influence how a crime is investigated. Fraud is often passed to small, central teams, 37 which are under-staffed and under pressure. They are tasked to look for specific offences (i.e. fraud) and not more general offences, which means that some other liability may be missed. It can also mean that the focus of the investigation is not on what the victim considers most pertinent. The police will focus on the financial loss but the victims are normally concerned with the emotional betrayal.
What liability should be considered? Whitty has suggested that the romance strange can be described as 'grooming' which is a term that has resonance with the internet age. 'Grooming' tends to be used in the context of the solicitation of a minor for sexual purposes 38 and the law has responded to this. Even if it does not constitute grooming, or the law does not tackle this form of grooming, the analogy serves to remind us that romance frauds can involve sex and so we should consider the applicability of sexual offences. If emotional harm is caused, as the research suggests, then this also raises questions about the applicability of non-fatal offences.
Accordingly, this section will look at:  Offences relating to sexual activity between offender and victim.
 Grooming.
 Offences relating to intimate photographs sent between victim and offender.
 Emotional harm.
Physical intimacy
It was noted earlier in this paper that whilst many frauds operate at a distance, this is not always the case. In some situations the offender and the victim do meet and a 'normal' sexual relationship begins. This can be part of the relationship-forming stage that persuades the victim to trust the offender, allowing the later fraud to take place.
There are two circumstances in which the legality of the physical intimacy may have a question mark over it. The first is where the offender's true identity is not known to the victim. The second is where the true motivation for the intimacy -to facilitate the fraud -is not known to the victim. In either situation, could it be argued that a sexual offence has been committed?
For adults, the threshold that marks the boundary of an offence is consent. The question that needs to be answered is whether consent is vitiated when one person is not in the full possession of the facts? We can assume that there is ostensible consent (ie the victim agrees to have sexual contact with the person they know as their partner), but this consent may be masked in the two ways noted above.
Traditionally only deception as to the nature of the act, or deception as to a person known personally to the offender could vitiate consent. 39 Thus, for example, where a man agrees to pay V, a female sex worker, a sum of money to have sex but never intends to provide that sum, there can be no liability for rape. 40 There is little authority on what 'known to an offender personally' means, but it is commonly believed to mean those (rare) situation where a person pretends to be the spouse of the victim. 41 It is unlikely that this would assist here, as the victim of the romance scam never personally knows the true individual; they only ever know the person as presented to them.
Historically the law dealt with deception through the creation of discrete offences. s.3(2),
Criminal Law (Amendment) Act 1885 created the offence of procuring women and girls by fraud. 47 To the best of the author's knowledge, no case has specifically considered the applicability of rape to romance fraud. However, it is possible to identify how the courts would approach this issue.
Under English law, consent now bears a statutory definition:
….a person consents if he agrees by choice, and has the freedom and capacity to make that choice.
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The issue of relevance here is not the agreement by choice -as that will probably be satisfied in most romance fraud cases -but whether V has the freedom and capacity to make that choice. It is undoubtedly a false representation and has been made in order to deceive V into having sexual intercourse.
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Rape is defined by s. The most relevant sexual offence for our purposes was the second offence with which he was charged, that of sexual molestation (the anglicised name of the Swedish offence). The circumstances of this allegation were that the victim had made clear that she would only ever have sexual intercourse with him if he wore a condom. He deceived the victim into believing he was wearing a condom when, in fact, he was not and yet still penetrated her. Assange sought to argue that this did not constitute an offence under English law but the High Court disagreed.
After examining the law of consent in s.74, they were satisfied that a deception as to the wearing of a condom would vitiate consent.
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In R v McNally 52 the defendant was a girl but had posed as a boy when she had met another girl of a similar age on the internet. After four years of communication, they considered themselves to be 'boyfriend' and 'girlfriend'. They eventually met and, on two occasions, the defendant penetrated the victim by using a 'strap-on dildo' but the victim believed she was being penetrated by a penis. Eventually the defendant admitted to being female and the victim stated that she considered herself heterosexual and only consented to the sexual activity because she thought D was male. The Court of Appeal rejected an appeal that the consent obtained was valid. this is if V is mistaken about a fact and, if (s)he had known the truth about the fact, would not have given consent then it should be held that the consent has been vitiated by the deception.
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Herring specifically uses the example of someone with a criminal past and suggests that such deception does not respect the sexual autonomy of the individual and therefore cannot be considered consensual.
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If we were to apply Herring's argument to romance fraud then a finding that there has been sexual offending would almost certainly follow. Let us take an example:
A and B met on an internet site and have been chatting since. B believes that A is a
Major in the Royal Marines and that he is shortly due to be discharged from the marines.
They meet on a couple of occasions and at the last occasion they have sexual intercourse, when A says that he wants to marry B and to move in with her when he is discharged from the Royal Marines. In fact, he is not a member of the Royal Marines and is simply setting all of this up as a 'back story' whereby he can later ask for help in selling his house, leading to him defrauding A of thousands of pounds.
It will be remembered from the first section of this paper that this is an example of a standard romance fraud. Herring would ask us to consider whether A would have sex with B if she knew that he had lied to her about who he was and what he ultimately intended to. The answer to this is almost certainly 'no' and therefore Herring would argue that the consent obtained for the sexual intercourse has been vitiated.
Herring's call is not universally supported and it is notable that the courts have never gone as far as Herring would wish. It has been noted that the traditional approach of the courts was to be cautious about such matters as it would criminalise much of the seduction of love. 62 The argument here is that in order to woo a person, a series of half-truths, white lies or outright lies will often be said. Herring does not disagree with this and indeed he hits it head-on. He argues that the belief that the law should somehow accept deception is flawed, and the law should uphold the moral standards expected of society. 63 He rejects the suggestion that consent simply relates to the physical act (i.e. whether a person consents to be penetrated or not) and insists that the context in which this consent was given must be considered.
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In some romance fraud cases, the victim may be asked to engage in virtual sex as part of the romancing stage. That is to say, they may be asked to perform in front of a webcam or to send intimate pictures of themselves. The (legal) implications of the latter is discussed below but how would the former be dealt with? Certainly it could not be argued that it constitutes rape as there is no penetration by another. However, should the deception mean that another offence is committed?
The prevalence of rape myths may mean that securing a conviction in circumstances that could not constitute rape may actually be easier. it would amount to rape).
Grooming
It was noted above that some have argued the romancing stage is akin to grooming. Whilst the term was never meant to be applied solely to children or the solicitation of children on the internet, 72 it is perhaps best known in this context. In recent years there has been increased use of the term in the offline context (see, for example, group localised grooming 73 ) but it tends to remain focused on children.
In order to better understand grooming, it would be prudent to consider this behaviour briefly.
A useful working definition is that it is the process of befriending a child, with the aim of getting them to acquiesce to sexual contact. 74 It has been pointed out that grooming is often more than this and can involve the grooming of other family members, the child's parents and their physical environment 75 but for our purposes we can focus on the befriending which is more relevant to a comparison with romance fraud. That said, it should be noted that some romance frauds do involve the offender meeting the victim's wider family so that the perception of a credible relationship is enhanced. O'Connell, who conducted some of the earliest research on internet grooming, noted that offenders would seek to target victims based on accessibility, opportunity and vulnerability 76 and romance fraud echoes this. The analogy can be taken further, with Proulx and Oumet noting that offenders will often identify a 'hunting ground' where victims are most likely to be found. Once there, they will identify a particular victim to target and develop a strategy to exploit them. 77 This behaviour can be found in romance frauds too where offenders identify a pool of victims and then identify which persons they believe will be most susceptible.
Moving on to the actual behaviour, similar echoes can be found. With online grooming, the initial discussions will take place in a public space but will then quickly move to private forms of communication, partly to ensure exclusivity. 78 The romancing stage then begins where the offender seeks to convince the child that they are in a serious relationship. This can include sending gifts to the child and engaging in romantic discussion. 79 A risk-assessment stage then follows whereby sex is introduced to gauge the child's response to this and likely attitude to engaging in sex. This echoes romance fraud where the eventual end goal (procuring money) is often introduced in an incremental way. Eventually the child is persuaded that they are in a serious relationship and will do what they believe their 'partner' would want, and what is normal in the context of a romantic relationship. An interesting final resonance is that of repeat victimisation. It is not unusual for victims of grooming to believe that the offender is truly in love with them and that they are sorry for the hurt that they caused. This can lead to further grooming and abuse, something that can be seen (by analogy) in romance fraud.
If one replaces 'sexual exploitation' with 'financial exploitation' it would seem that there are strong parallels between grooming and romance fraud. That being the case, however, does it assist us in understanding what the legal response should be? Where specific offences have been introduced to tackle grooming, they tend to be a form of inchoate liability. 80 Thus laws have been prepared that will allow a criminal justice intervention to take place before a child is abused.
Inchoate liability is not uncommon but it can be controversial since, if it is enacted too early, it could take the form of criminalising innocent behaviour. Where the concerns relate to the sexual abuse of a child it is perhaps easier to justify taking legislative steps in advance of any harm occurring. The same is probably not true of romance frauds. Could the same be true of romance fraud? Probably not. It is easier to justify an early intervention in order to protect a child, who is automatically vulnerable. Also, preparatory acts are already criminalised in respect of fraud, 81 which perhaps means the pressure is not present. Whilst fraud tackles the issue that is of secondary importance to the victim -the financial loss -it does mean that a perpetrator can be convicted of something. The same was not true of child grooming, partly justifying the need for early action.
Does that mean the parallels should be ignored? No. The grooming behaviour separates out the romance fraud from other types of fraud. With fraud it is easy to base a sentence on the economic loss that is suffered. However, that should not always be the case. Some small frauds can be more problematic or unpleasant than large frauds. Romance fraud is a good example of this. In the absence of any alternative liability (including those discussed in this article), the sentence imposed for the offence of fraud should reflect that the person was groomed, that their emotions were manipulated and that this is not a purely economic crime but had an impact on the victim. This is where the problem perhaps arises. Most of the research has suggested that the effects are psychological 97 rather than psychiatric and so would not be covered under the law. That said, the police should be alert to the possibility of using non-fatal offences in those rare situations where diagnosable psychiatric harm is caused.
Intimate photographs
The difficulty in establishing a causal link to psychiatric harm is one reason why other predatory behaviours have been criminalised separately. Stalking is a good example of this, where existing non-fatal offences did not provide adequate protection, resulting in specific legislation being created. 98 It is unlikely that such an approach could be adopted for romance frauds as some form of criminal liability (fraud) exists and so the pressing need is perhaps missing. Even if the existing liability does not properly cover the harms suffered by the victim, there is still an offence and so some protection is offered.
92
Admittedly there may be other alternative offences to cover such behaviour but they probably do not encapsulate fully the behaviour presented. So, for example, in England & Wales the distribution of indecent or obscene footage can constitute a communications offence (Gillespie, A.A. (2015) '"Trust me, it's only for me": "Revenge Porn" and the Criminal Law' Criminal Law Review 866-880) but the penalty for such offences is minor and it is not considered an offence against an individual but rather an offence against the state for the misuse of the public telecommunications network. Rege, n 7 above; Whitty and Buchanan, n 26 above. 
Conclusion
Romance fraud is a particularly unpleasant type of crime. Any crime against an individual must be considered unpleasant, but romance fraud appears particularly cruel. The perpetrator plays with the emotions of an individual and manipulate them so as to exploit them, often for large sums of money. The consequences for victims can be serious, with significant impact on their emotional and social lives.
The law considers romance fraud to be a type of fraud but it is materially different to most other frauds. Whilst many frauds will depend on some kind of relationship between two people, it is not an intimate one. Intimacy is one of the most important features of an individual's life, and it goes to the heart of their autonomy. Romance frauds undeniably interfere with the (sexual)
autonomy of an individual and can therefore be thought of as a harm.
Identifying what the law can do about this is less easy. Many would struggle to consider intimate relations within a fraudulent relationship as constituting rape. That is perhaps more to do with the nature of that offence and the myths that have grown around it. Expanding the definitionor, more correctly, seemingly expanding it -could cause difficulties by playing to the myths that already exist. However, the breach of autonomy must be recognised by the law and this could be done by reintroducing an offence of procuring sexual intercourse through deception. What of those situations where there is no intimate activity but whose emotions are similarly toyed with?
It would be difficult to create an inchoate offence of grooming along the lines of those laws created to tackle the soliciting of children. Minors have a specific status in law and have a particular need for protection. The same cannot be true of adults. However, the law should facilitate courts taking into account this emotional abuse when sentencing an offender. The gravity of a romance fraud should not be identified through the value of the financial loss but by the emotional harm caused. In this way, significant sentences should be passed even where the financial loss may be trivial. This is not undermining the offence of fraud but rather ensuring the effects of the fraudulent activity are recognised. Law enforcement should treat romance frauds differently from other frauds, recognising the personal consequences that arise and therefore prioritise the prosecution of such individuals so that there is, at least, some sense of closure to victims who have been defrauded.
